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Fully foreign-funded projects
get ‘shield’ against HC scrutiny

Be Careful While Taklng Up Challenges To Such Projects, Says SC

Dhananjay.Mahapatra &
Amit Anand.Choudhary | Tnn

New Delhi: In a important
judgment that will have a
bearing on all foreign funded
developmental projects, the
Supreme Court on Monday
disapproved the casual man-
ner in which the Delhi high
court ordered the National
High Speed Rail Corporation
toreconsider the bid of a Guj-
arat-based construction firm
disqualified from participa-
ting in the Bullet Train pro-
ject.

Montecarlo Ltd’s bid was
rejected by the Japan Inter-
national Consultants Con-
sortium, the technical body
appointed for evaluation of
bids by Japan International
Cooperation Agency (JICA),
which has granted Rs 1 lakh
crore for the Mumbai-Ahme-
dabad Bullet Train project.

A bench of Justices M R
Shah and A S Bopanna said,
“The termsand conditions of
the tender documents were
settled by JICA as per JICA's

The apex court disapprovd of the Delhi HC order asking the NHSRC to
reconsider the bid of a firm disqualified from the bullet train project

international guidelines,
which are required to be fol-
lowed by all bidders, includ-
ing Montecarlo. Therefore,
when the terms and condi-
tions of the tender document
weresettled by JICA, it is ulti-
mately for JICC/JICA to take
a decision whether a bid sub-
mitted by a particular bidder
is non-responsive and/or
non-compliant to the techni-
cal requirements of the bid-

dingdocuments.”

“...unless there are specif-
ic allegations of mala fides
and/or favouritism, the same
could not have been the sub-
ject matter of scrutiny by the
HC in exercise of powers un-
der Article 226 of the Consti-
tutionof India,” Justice Shah
said writing the judgment.

The bench asked all HCs
to be careful in entertaining
challenges to fully foreign-
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funded projects and said such
challenges and interference
by courtsoften result indelay,
cost escalation and some-
times scrapping of the pro-
jectasunviable.

“These investments from
developed nations are made
on the basis of non-negotiat-
ed (sic) terms and conditions,
where the sole discretion as
to what would be the condi-
tions of the investments and
on what terms the contrac-
tors would be chosen to im-
plement the project, vests
with the investor foreign de-
veloped nation,” the SCsaid.

“It is difficult for a devel-
oping country to go ahead
with such a high cost project
unless the developed country
grants loan/subsidy and/or
isready tofundsuchhigh cost
projects... any delay in execu-
tion of such mega projects,
which are very important for
a developing country like In-
dia, may not be in the larger
public interest and in the na-
tion’s interest,” the bench
said.
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Be careful in staying key projects, SC tells HCs

Utkarsh Anand

letters@hindustantimes.com

NEW DELHI: High courts should
be extremely “careful and cir-
cumspect” in staying the execu-
tion of projects of national
importance, especially those
funded by the foreign countries,
the Supreme Court held on Mon-
day while sounding a word of
caution against judicial interfer-
ence in commercial contracts.
Delivering an order relating to
the implementation of the Bullet
Train project between Mumbai
and Ahmedabad, the SC further
suggested that courts may warn
the petitioners about recovery of
damages from them on account
of delay in execution of projects
due to “frivolous litigation” initi-

ated by such litigants.

“While entertaining the writ
petition or granting the stay
which ultimately may delay the
execution of the mega projects, it
must be remembered that it may
seriously impede the execution
of the projects of public impor-
tance and disables the State and/
or its agencies/instrumentalities
from discharging the constitu-
tional and legal obligation
towards the citizens. Therefore,
high courts should be extremely
careful and circumspect in exer-
cise of its discretion while enter-
taining such petitions or grant-
ing stay,” said a bench of justices
MR Shah and AS Bopanna.

It underlined that in a mega
project funded by a foreign
country, there shall not be any

interference in the tender proc-
ess midway till the final decision
is taken to award the contract.
“The reason behind this is that
any delay in such a project may
increase the ultimate project
cost and it may affect the future
investment by the foreign coun-
try, which would never be in the
larger interest of the nation.”

It highlighted that a mega
project like the Bullet Train
project is entered into following
a detailed discussion between
the heads of the states and there-
fore, such projects invite differ-
ent considerations so far as the
judicial interference is con-
cerned between the foreign
funded contracts and the ordi-
nary public works contracts
funded from the public exche-

quer.

“Any delay in execution of
such a mega project, which is
very important project for the
developing country like India,
may not be in the larger public
interest and in the nation’s inter-
est. Such an interference by the
courts midway and delay in the
projects like these, which is
funded by the foreign countries
on bilateral mutual understand-
ing/agreement by the developed
country to a developing country,
may affect the future invest-
ments,” lamented the bench.

The court said this while
allowing an appeal by the
National High Speed Rail Corpo-
ration Ltd (NHSCL) against an
order of the Delhi high court in
August 2021.
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